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EHJXQ WR UXQ DQG KDYH EHKDYHG DFFRUGLQJO\� ,G�

�
,Q WKLV FDVH� IRU H[DPSOH� 'RZQLH PLJKW KDYH ZRQGHUHG ZKHWKHU D

³MXGJPHQW´ WKDW ZDV D QXOOLW\ ZKHQ HQWHUHG FRXOG ODWHU VHUYH DV WKH
H[SUHVV HQWU\ RI MXGJPHQW WULJJHULQJ WKH WLPH IRU DSSHDO XQGHU 5XOH ���E��
+DG KH DVVXPHG WKDW WKH ³-XGJPHQW (QWU\�´ ZKLFK ZDV LQHIIHFWLYH ZKHQ
HQWHUHG LQ 6HSWHPEHU� FRXOG QRW EH UHVXUUHFWHG DV D YDOLG HQWU\ RI
MXGJPHQW LQ 'HFHPEHU� KH PLJKW KDYH GHOD\HG ILOLQJ KLV DSSHDO� ZDLWLQJ
IRU HQWU\ RI DQRWKHU MXGJPHQW�
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:H QRWH WKDW DOO SDUWLHV WR WKLV DSSHDO DJUHH WKDW 'RZQLH ZDV QRW DQ

HPSOR\HH RI WKH 8�6� &XVWRPV 6HUYLFH� $SSHOODQW¶V %U� DW ��� $SSHOOHHV¶
%U� DW ��� VHH DOVR � 8�6�&� � �����D� �GHILQLQJ ³HPSOR\HH´ IRU WKH
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/LNH 5XOH ���E�� 5XOH �� DGGUHVVHV D FRQFHUQ IRU DQ H[SUHVV DQG

XQPLVWDNDEOH GHWHUPLQDWLRQ RI ILQDOLW\� \HW WKH 8QLWHG 6WDWHV 6XSUHPH
&RXUW KDV VDLG WKDW DQ DSSHOODWH FRXUW VKRXOG LQVLVW RQ WHFKQLFDO
DSSOLFDWLRQ RI 5XOH �� RQO\ ZKHQ WHFKQLFDO DSSOLFDWLRQ RI WKH UXOH ZRXOG
SUHYHQW WKH ORVV RI D OLWLJDQW¶V ULJKW WR DSSHDO GXH WR FRQIXVLRQ� %DQNHUV

7UXVW &R� Y� 0DOOLV� ��� 8�6� ���� ���� �� 6� &W� ����� �� /� (G� �G ���
������� ,Q FRQWUDVW� FRPSOLDQFH ZLWK WKH WHFKQLFDOLWLHV RI 5XOH �� LV
XQQHFHVVDU\ ZKHQ WKH SDUWLHV KDYH DVVXPHG WKDW WKH WLPH IRU DSSHDO KDV
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7KH GLVWULFW FRXUW¶V ³-XGJPHQW (QWU\´ ZDV QRW LQFOXGHG LQ WKH

DSSHQGL[ WR WKLV FDVH�
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7KH8QLWHG 6WDWHVPD\ VXEVWLWXWH LWVHOI DV WKH SDUW\ GHIHQGDQW LQ FLYLO

VXLWV DJDLQVW IHGHUDO HPSOR\HHV ³>X@SRQ FHUWLILFDWLRQ E\ WKH $WWRUQH\
*HQHUDO WKDW WKH GHIHQGDQW HPSOR\HH ZDV DFWLQJ ZLWKLQ WKH VFRSH RI KLV
RIILFH RU HPSOR\PHQW DW WKH WLPH RI WKH LQFLGHQW RXW RI ZKLFK WKH FODLP
DURVH�´ �� 8�6�&� � �����G�����
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%ODFN
V /DZ 'LFWLRQDU\ GHILQHV �H[SUHVV� DV �>F@OHDUO\ DQG

XQPLVWDNDEO\ FRPPXQLFDWHG�´ %ODFN
V /DZ'LFWLRQDU\��� ��WK HG�������
2WKHU GLFWLRQDULHV JLYH VXEVWDQWLDOO\ VLPLODU GHILQLWLRQV� 6HH� H�J��
:HEVWHU¶V 7KLUG 1HZ ,QWHUQDWLRQDO 'LFWLRQDU\ ��� ������ �GHILQLQJ
�H[SUHVV� DV �GLUHFWO\ DQG GLVWLQFWO\ VWDWHG RU H[SUHVVHG UDWKHU WKDQ
LPSOLHG RU OHIW WR LQIHUHQFH ��� GHILQLWH� FOHDU� H[SOLFLW� XQPLVWDNDEOH��� 7KH
0HUULDP:HEVWHU'LFWLRQDU\ ��� ������ �GHILQLQJ �H[SUHVV� DV ³H[SOLFLW�
H[DFW� SUHFLVH���VSHFLILF´��
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$OWKRXJK WKH QRWLFH RI DSSHDO VWDWHV WKDW 'RZQLH DQG:KHDW DSSHDO

WKH GLVWULFW FRXUW¶V GHFLVLRQ� 'RZQLH VWDWHV LQ KLV EULHI RQ DSSHDO WKDW WKH
DSSHDO ³LV RQ EHKDOI RI SODLQWLII 'RZQLH RQO\�´ $SSHOODQW¶V %U� DW ��

�
)HGHUDO 5XOH RI &LYLO 3URFHGXUH ���E� SURYLGHV LQ SHUWLQHQW SDUW�
:KHQ PRUH WKDQ RQH FODLP IRU UHOLHI LV SUHVHQWHG LQ DQ DFWLRQ�
ZKHWKHU DV D FODLP� FRXQWHUFODLP� FURVV�FODLP� RU WKLUG�SDUW\
FODLP� RUZKHQPXOWLSOH SDUWLHV DUH LQYROYHG� WKH FRXUWPD\ GLUHFW
WKH HQWU\ RI D ILQDO MXGJPHQW DV WR RQH RU PRUH EXW IHZHU WKDQ DOO
RI WKH FODLPV RU SDUWLHV RQO\ XSRQ DQ H[SUHVV GHWHUPLQDWLRQ WKDW
WKHUH LV QR MXVW UHDVRQ IRU GHOD\ DQG XSRQ DQ H[SUHVV GLUHFWLRQ
IRU WKH HQWU\ RI MXGJPHQW�
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$V 6LHJHO DQG 6FKQHLGHU QRWH� 'RZQLH FDQQRW LQWHQG &RXQW ,,, WR

DSSO\ WR WKH ILUVW WZR SDUWV RI 6LHJHO¶V DOOHJHG ³FDPSDLJQ WR GLVFUHGLW´ KLP
± WKH FUHDWLRQ DQG PDLQWHQDQFH RI IDOVH UHFRUGV� 7KH ³EODFNEDOO PHPR´
ZDV ZULWWHQ LQ ���� DQG WKH ILUHDUPV UHYRFDWLRQ RFFXUUHG LQ ����� EXW

'RZQLH GLG QRW ILOH DQ\ DFWLRQ LQ WKH FRXUWV XQWLO �����
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:H QRWH WKDW 'RZQLH DOVR DOOHJHV RQ DSSHDO WKDW KLV %LYHQV DFWLRQ

VKRXOG EH DVVHVVHG GLIIHUHQWO\ DV LW UHODWHV WR 6LHJHO DQG 6FKQHLGHU DQG

WKDW KLV FODLPV DJDLQVW ERWK 6LHJHO DQG 6FKQHLGHU VKRXOG EH DGGUHVVHG

XQGHU �� 8�6�&� � ����� $V 6LHJHO DQG 6FKQHLGHU SRLQW RXW� 'RZQLH GLG

QRW UDLVH WKHVH FODLPV LQ WKH GLVWULFW FRXUW� DQG KH KDV WKHUHIRUH ZDLYHG RXU

FRQVLGHUDWLRQ RI WKHP� 6HH %ODNHO\ Y� 8QLWHG 6WDWHV� ��� )��G ���� ���

Q�� ��WK &LU� ������

������	�	�����
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'RZQLH DOVR DUJXHV WKDW LQ DW OHDVW RQH FDVH D IHGHUDO FRXUW KDV

SHUPLWWHG D SODLQWLII WR VHHN %LYHQV UHOLHI LQ FLUFXPVWDQFHV VLPLODU WR KLV�

,Q .DUWVHYD Y� 'HS¶W RI 6WDWH� �� )��G ���� �'�&� &LU� ������ WKH SODLQWLII
EURXJKW D %LYHQV DFWLRQ DJDLQVW IHGHUDO RIILFLDOV� DOOHJLQJ WKDW VKH KDG
EHHQ ILUHG IURP KHU MRE ZLWK DQ LQGHSHQGHQW FRQWUDFWRU ZRUNLQJ IRU WKH
6WDWH 'HSDUWPHQW RQ WKH EDVLV RI WKH 'HSDUWPHQW¶V VHFXULW\ FRQFHUQV LQ
YLRODWLRQ RI KHU )LIWK $PHQGPHQW GXH SURFHVV ULJKWV� ,G� DW ����� $V
HYLGHQFH RI WKH FDXVDO OLQN EHWZHHQ WKH ILULQJ DQG WKH 'HSDUWPHQW� WKH
SODLQWLII SUHVHQWHG 'HSDUWPHQW PHPRV GLVFXVVLQJ KHU DV D VHFXULW\
FRQFHUQ� ,G� $OWKRXJK .DUWVHYD VHHPV VLPLODU LQ VRPH UHVSHFWV WR WKH
LQVWDQW FDVH� ZH ILQG LW GLVWLQJXLVKDEOH IRU WZR UHDVRQV� )LUVW� WKH IDFW
SDWWHUQ LV GLIIHUHQW IURP WKH LQVWDQW FDVH LQ WKDW .DUWVHYD GLG QRW DSSHDU
VSHFLILFDOO\ WR DOOHJH WKDW WKH 'HSDUWPHQW¶V PHPRV ZHUH IDOVH� EXW VLPSO\
WKDW WKH\ IXQFWLRQDOO\ GLVTXDOLILHG KHU IURP IXWXUH HPSOR\PHQW ZLWKRXW
GXH SURFHVV� ,G� DW �������� 6HFRQG� WKH '�&� &LUFXLW LQ.DUWVHYD GLG QRW
DGGUHVV ZKHWKHU WKH 3ULYDF\ $FW ZRXOG SUHFOXGH WKH SODLQWLII¶V %LYHQV

DFWLRQ�
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,Q LWV WHVW IRU DQ DGYHUVH GHWHUPLQDWLRQ� WKH'�&� &LUFXLW DSSOLHG WKH

VWDQGDUG WKDWZH XVH LQ )LUVW $PHQGPHQW UHWDOLDWLRQ FDVHV� 6HH 7KDGGHXV�
; Y� %ODWWHU� ��� )��G ���� ��� ��WK &LU� ����� �HQ EDQF��

��
,Q KLV EULHI RQ DSSHDO� 'RZQLH DUJXHV WKDW KLV )LIWK $PHQGPHQW

GXH SURFHVV ULJKWV ZHUH DOVR YLRODWHG E\ WKH GHIHQGDQWV¶ DFWLRQ�
³DSSHOODQW KDV VXIILFLHQWO\ SOHDG D GHQLDO RI KLV ULJKW WR VHHN HPSOR\PHQW
LQ KLV FKRVHQ SURIHVVLRQ� DQG WKH ODEHOLQJ RI LW DV D YLRODWLRQ RI WKH )LUVW
$PHQGPHQW UDWKHU WKDQ WKH )LIWK $PHQGPHQW VKRXOG EH RI QR
FRQVHTXHQFH LQ WHUPV RI WKH FRXUW¶V GHWHUPLQDWLRQ WKDW D %LYHQV VXLW LV
DSSURSULDWH�´ $SSHOODQW¶V %U� DW ��� +RZHYHU� FODLPV DOOHJLQJ YLRODWLRQV
RI GXH SURFHVV DUH GLIIHUHQW WKDQ FODLPV DOOHJLQJ UHWDOLDWLRQ LQ YLRODWLRQ RI
WKH )LUVW$PHQGPHQW�'RZQLH GRHVPHQWLRQ HPSOR\PHQW LQ&RXQW , RI KLV
FRPSODLQW� EXW KH QRZKHUH DUJXHV WKDW WKH GHIHQGDQWV DGYHUVHO\ DIIHFWHG
KLV HPSOR\PHQW VWDWXV ZLWKRXW GXH SURFHVV� 7KHUHIRUH� WKLV DUJXPHQW LV
D QHZ FODLP� DQG� DV 'RZQLH GLG QRW UDLVH WKLV FODLP LQ WKH GLVWULFW FRXUW�
ZH ZLOO QRW DGGUHVV RQ DSSHDO� 6HH LQIUD QRWH �� %ODNHO\� ��� )��G DW ���
Q���

)���$%('��(�'E�,')�$� �&���$(-�+3�!+��C
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:H QRWH WKDW WKH 3ULYDF\ $FW LWVHOI VXSSRUWV WKLV FRQFOXVLRQ LQ WKDW

WKH $FW H[SOLFLWO\ UHFRJQL]HV WKDW WKH GDPDJHV SURYLVLRQ PD\ EH XVHG WR
YLQGLFDWH DW OHDVW RQH NLQG RI YLRODWLRQ RI DQ LQGLYLGXDO¶V )LUVW
$PHQGPHQW ULJKWV� 6HH � 8�6�&� � ���D�H�����

�
7KH FRXUW DOVR QRWHG LQ UHJDUG WR WKH ZLOOIXOQHVV DQG LQWHQW RI WKH

GHIHQGDQWV WKDW ³>L@WPDNHV QRGLIIHUHQFH WKDW RWKHU%XUHDX VWDIIPHPEHUV�
LQ GHFLGLQJ WR WUDQVIHU 7RRODVSUDVKDG� PD\ KDYH UHDVRQDEO\ UHOLHG RQ WKH
PHPRUDQGXP� 5HDVRQDEOH UHOLDQFH E\ VRPH HPSOR\HHV FDQQRW LPPXQL]H
DQ DJHQF\ IURP WKH 3ULYDF\ $FW FRQVHTXHQFHV RI HPSOR\LQJ RWKHU
LQGLYLGXDOVZKR �DOOHJHGO\� GHOLEHUDWHO\ IDOVLI\ UHFRUGV�´ 7RRODVSUDVKDG�
��� )��G DW ��� �TXRWDWLRQ RPLWWHG��
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7KH WHUP ³DJHQF\´ IRU WKH SXUSRVHV RI WKH $FW LQFOXGHV H[HFXWLYH

GHSDUWPHQWV� 6HH &DUGDPRQH Y� &RKHQ� ��� )��G ���� ��� ��WK &LU�
������ %RWK WKH 8�6� &XVWRPV 6HUYLFH DQG WKH $7) DUH WKXV DJHQFLHV�
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:H HPSKDVL]H WKDW ZH RQO\ DGGUHVV KHUH FODLPV LQYROYLQJ WKH

FUHDWLRQ� PDLQWHQDQFH� DQG GLVVHPLQDWLRQ RI IDOVH UHFRUGV E\ IHGHUDO
DJHQF\ HPSOR\HHV� ,Q RWKHU FRQWH[WV� ZH KDYH UHFRJQL]HG WKDW D %LYHQV
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